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EDITORIAL NOTES. 

‘The election of United States Senator has terminated in the 
victory of Mr. James Martine, of Plainfield, who received upon the 
first joint legislative ballot forty votes, or one short of the number 
necessary to make a choice, and on the next ballot, taken on the 
succeeding day, forty-seven votes, by which he was elected. The 
outcome is one which seems to be generally satisfactory throughout 
the state among men of all parties, not because of Mr. Martine’s 
personality, but because by it the Legislature conformed to the 
wishes of the voters, as expressed at the ballot box. It is entirely 
true that the Legislature was under no legal obligation to elect Mr. 
Martine to this important office, but, as Governor Wilson well 
pointed out, there was a moral responsibility and a precedent, the 
importance of which cannot be overlooked. We expressed last 
month -ome regret that there should have been a division in the 
party represented by the Governor as to carrying out the intent of 
the voters, but did not mean to imply that the Governor was not 
correct in the position taken by him. He was certainly selected by 
the party now in power as a new leader, and that his forceful influ- 
ence was turned in favor of the execution of the popular will is greatly 
to his credit. It was a matter also to have been expected from the 
make-up of the man. Happily, the forebodings expressed in our 
last issue have not apparently been fulfilled. There is a general 
acquiescence in the result, not on the part of the newspapers con- 
trolled by the interests of Wall street, but on the part of most of 
the press and the public, whose feeling is that the ‘‘political boss,” 
as known in the past, is not longer to be at the front. Of course it 
is problematical as to what course Mr. Martine will take in the 
Senate, but, notwithstanding the disparaging remarks that have been 
made by his opponents, we know of no reason why he may not make 
a most creditable Senator. If it should turn out otherwise, never- 
theless the principle is now established in this state that the people 
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desire to have more of a voice than formerly in che election of the 
members of the United States Senate. Happily, also, the Senators 
themselves at Washington are beginning to feel that there is a 
popular feeling throughout the country that the constitution of the 
United States should be changed so as to permit of a direct vote of 
the people for all Senators from the various states. When such a 
amendment is submitted, as it is sure to be, we predict that it will 
be ratified by a very large majority of the states, and thus the question 


will be permanently settled. 





The inaugural address of the Governor was tactful, dignified, 
interesting, and, from both a political and literary point of view, 
free from objections of any sort. It was a calm, deliberate and 
compact statement of the position New Jersey ought to take among 
the states of the Union on fundamental reforms. Ii is always prob- 
lemaiical as to what che Legislature will do, notwithstanding the 
views of an Executive, but it ts sincerely to be hoped that most of 
the suggestions of the Governor may be enacted into law and given 
a fair trial. His view as to an employers’ liability aci is up to the 
times, and no doubt will be embodied in an early statute. The 
same thing is to be said in regard to his views of the Public Utilities 
Commission, which must have enlarged powers in order to make the 
Commission effective. This was the view of Governor Fort, and 
this Journal has always strongly advocaied the same thing. The 
extension of the direci primary system will well bear trial. There are 
those who, from the best of motives, feel that the direct primary 
will not achieve the best results, but this can only be told be experi- 
ence. We are not so sure that the Oregon law is the best guide 
upon which to base an act in New Jersey, but this may safely be left 
to those who are giving the subject their careful study. The matter 
of food storage and its peril to health is also a matier of transcendent 
importance to this state, and it is greaily to be regretted that, in 
the Legislative session of 1910, the act designed to correct the evil 
was not placed upon the statute book. The Governor has started 
right, and if he will now continue in the same general path in the 
matter of appointments, there will be only words of satisfaction to 
be given to his administration. 

This matter of the appointments by the Governor is an important 
and a serious one. Naturally the party in power desires to obtain 
every officc they can because it gives them pr?stige, and, to various 
of their leaders and workers, salaries, but we opine that the Governor 
will not merely consider party in these appointments, and especially 
in the field of the judiciary. There ought to be a reform as to judicial 
appointments in this state. That is to say, in cases where Judges 
are occupying prominent positions, and experience has proven they 
are exactly adapted to fill those positions, there should be no change, 
except for better reasons than politics. Our attention has been called 
to the fact thal every one of the Circuit Judges in the state, and 
perhaps all of the District court Judges, are now of one political 
party, and it is stated that it would be exceedingly unfair to the 
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party in power to ask it to continue such 1n overwhelming prepon- 
derance of Judges having political sympathies all in one direction. 
This is perhaps just criticism. It is not to be expected that a Demo- 
cratic Governor will continue in office a pretty nearly unanimous 
Democratic Bench. We do not say that this should be done. What 
we do say is, that where there are Judges who are performing the 
duties of their office to the entire satisfaction of the Bar and the 
public, it is to be expected that the members of the Bar, at least, 
irrespective of politics, will join in requesting the Governor to re- 
appoint, and if so, it ought to be done. The judiciary is a matter 
which should be as wholly free from politics as possible. It has 
been the case with the members of the Supreme court Bench, but 
it should also be the case with all the judicial officers of the state. 
To effectuate such a purpose it may be necessary, and probably 
will be, to remove such of the Judges as do not mark up to the 
required standard of efficiency, and of course it must b2 expected 
that ihe substitutes will be of those connecied with the political 
party now in power. Nobody can properly object to this, but a 
wholesale change in the minor judicial officers simply for the sake 
of parity ought never to be put in practice by any Executive, and we 
shall greatly miss our guess if Governor Wilson ever takes the stand 
in judicia! appointments that ‘‘to the victors beloag the spoils.”’ 

In common with other journals throughout the state this office 
received, early in January, a pamphlet of seventy-six pages from 
Mr. James A. Deering, a member of the Bar of New York City, 
upon the subject of ‘‘The Constitutionality of the Primary Law of 
the Siaie of New Jersey.’’ Mr. Deering is not a member of the Bar 
of this state, and, whether resident therein or not, we do not know. 
Nor do we know why he was especially interested in the subject of 
the pamphlet. Evidently it was a labored special plea to the Legis- 
lature of New Jersey not to elect Mr. Martine, as Senator, but to 
elect somebody else, upon the ground that the primary law of the 
states being extra-constiiutional ought not to be considered in the 
Legislative choice. We read the argument with some care, and failed 
to be convinced that it met the real question. The question was 
not whether under the law the Legislature was not the body to choose 
a United States Senator, but whether in making that choice it 
should not be guided by the mandate of the people. It is certainly 
true that the people, as yet, do not have a direct choice. But it is 
also true that the electors who vote for a President of the United 
States must themselves legally choose the man, while at the same 
time not one of them thinks of casting his vote for any other choice 
than that which the people made manifest when selecting those 
electors. The two cases are on a ground of parity. We fail to see 
why the grounds for the ultimate election in both cases are not 
precisely alike. It is much more to the point that, as a matter 
of fact, only a minority of the voters in either of the two leading 
political parties in this state voted at the last election and stated 
their choice. This is the sole argument which those opposed to the 
election of Mr. Martine had upon which they might find a logical 
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basis for urging the Legislature to disregard the results. We do not 
consider this ground sufficient for the antagonism displayed toward 
Mr. Mariine, but it was fairly open for debate. There were those 
in each political party who did not exercise their rights to evince 
choice between the nominees and for various r2asons. Perhaps the 
most of them were not sufficiently interested to vot2 upon the subject, 
while there may have been many wh» felt that neither of the nominees 
upon their party ticket represented their choice. Nevertheless, there 
was a great principle at stake, and it has now been decided in 
what we think is the correct way, That the pamphlet alluded to 
made no impression upon the legislators or the public in this state 
is apparent. 





It seems to be nearly incredible that every January the Gov- 
ernor should be obliged to issue a proclamation stating that at 
leasc a thousand corporations have defaulted in the payment of the 
state tax, and that the charters thereof are repealed. Perhaps these 
figures are too large as to previous years, but certainly several hun- 
dred such charters have been forfeited annually and the list sent 
out on January 4th, last, numbers about thirteen hundred. Most 
of these corporations have been long in business, and the state tax 
upon them is a comparatively small one. In a large number of 
insiances we believe the notices from the Secretary of State fail to 
reach the proper officials, and, if this is so, it would be a gain to the 
state if somebody were authorized to ascertain correct addresses and 
to repeat the notices before the announcement of the forfeiture. It 
cannot be possible that in a majority of the cas2s the corporations 
desire to have their charters forfeited, or expect it. Nor is it likely 
that they are unable to pay the small amount of state tax. The 


subject is one which will bear looking into by the members of the 
Legislature, with a view to remedy maiters. 





The subject of governing cities by commissions instead of by a 
large number of councilmen is coming to the front in this state, as 
it has been on trial in certain of the Easiern states. There was a 
gathering of representatives from the leading cities of this state at 
Trenton on January 24, which may help to clear up the situation 
as to what New Jersey ought to do in the matter. On another page 
we reproduce the remarks of the principal speaker on the occasion, 
Mr. John MacVicar, of Des Moines, lowa, Commissioner and Secre- 
tary of the League of American Municipalities. We reprint the 
greater part of his remarks, because the Bar of the state, as well as 
many leading municipal officers, are taking an interest in the subject, 
and it will be up io the present Legislature to consider what to do. 
We sce no harm in having a law placed upon the statute books per- 
mitting a trial of the commission sysiem, especially in the larger 
cities. It will make a revolution in present practices, but it would 
appear as if no ill and perhaps some good may arise from the trial. 
At all events, the subject will bear discussion, and much thought, 
and while the project is not to be entered upon lightly, because it is 
in fact a serious matter, yet something must be done to give our cities 
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better government, and more economical government. If the com- 
mission form of government were entirely new in the world we should 
say New Jersey should make haste in adopting such a system, even 
tentatively, very slowly, but it has been a successful system abroad 
and is stated to be successful where it has been tried in the West; 
therefore it seems to us that we can now afford to begin along those 
lines, and then watch for results. 

As is usual, the Legislators at Trenton are piling up the calendar 
with almost innumerable bills on every conceivable subject, and 
when no other topic is at hand the everlasting bird, game and fish 
acts are proposed to be supplemented. As an illustration of what 
even one day may bring forth at Trenton we note that on January 
30, in one evening’s session, bills were introduced providing: That 
no one shall possess, buy or sell any wild bird other than certain 
enumerated game birds; prohibiting use of hauling seines in certain 
bays; altering the open season on game fish; prohibiting fishing 
through the ice; prohibiting the use of nets in salt water in May 
and June; punishing by fine fishing with seines in Barnegat Bay; 
amending the act relative to menhaden fishing; increasing penalty 
for hunting game when snow is on the ground; prohibiting possession, 
etc., of lobsters less than nine inches long; repealing the 1909 gunner’s 
license act; changing the open season for quail, etc.; limiting the 
number of game to be taken in one day; making the Forest Park 
reservation lands a refuge for all game; providing a hunter’s license 
fee to residents of ether states wherein a fee is exacted; protecting 
plumage, etc., of birds; disposing of moneys recovered as fines for 
violations of fish and game laws; giving game wardens $5 out of 
every penalty recovered; fixing closed season for plover; fixing open 
season for shor: birds; fixing, »pen season for duck, geese, etc.; fixing 
closed season of five years for wood duck; making use of any silencer, 
when hunting, illegal, under penalty; restricting use of gun to a certain 
calibre; limiting the number of trout to be caught to twenty-five 
per day; and several more acts of the same sort. So that about 
twenty-seven game acts are the yield of one day’s session in only 
one of the two branches of the Legislature! Seventeen of these acts 
were introduced by one member. The mere statement of such a 
fact must go very far toward convincing those interested in good and 
necessary laws that the time has fully come to call a complete halt 
on the bird, fish and game legislation of the state. If the legislators 
will not quit their tinkering, it will certainly be up to the Governor 
to disapprove all bills, and to insist that a proper legislative com- 
mission shall once and for all provide a complete single act, which 
can stand unchanged for at least half a decade. 

The extraordinary proceedings in Adams county, Ohio, where 
about eighteen hundred persons were indicted for taking money for 
their votes, or for the buying of voters, simply calls attention to a 
practice which has long been tolerated, and which can only be wiped 
out by some such course as that adopted in that one county. Without 
doubt there was just as much bribery in other counties in Ohio and 
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in other parts of the Union, not a thousand miles from New Jersey, 
as in Adams county, but no grand jury has investigated it with the 
same searching scrutiny and the same finding of indictments. We 
are looking with some expectancy for the details of the Corrupt 
Practices’ act that the present Legislature at Trenton may enact, 
and, if it be not a weak one, there will be a further expectancy to 
see whether future grand juries in this state have that regard for 
their oaths which will lead them to put the act thoroughly into 
effect. We have our fears. The millenium as to a pure ballot is 
not at hand. 


THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW 
JERSEY 


(CONTINGED FROM LAST NUMBER) 





The next court is the Supreme court, but, as this received few 
alterations, iis history may be briefly outlined. This court, as will 
be remembered, was organized by the ordinance of 1704 as ihe most 
important tribunal in the system, with a transcendent civil and 
common-law jurisdiction, and an unlimited right to decide all appeals, 
and this in effect is its jurisdiction and power, all changes being 
rather of detail than of substance. 

The first legislation regarding it, after the adoption of the 
Constitution of 1776, was a siatute passed in 1782, when a limit of 
fifty dollars was put upon the trials before it, and it could only 
hear causes of over that amount. In 1794 came a very important 
act, by which the Supreme court was authorized to appoint com- 
missioners to take bail and administer oaths, and in this we sce the 
origin of our pres:nt Supreme court commissioners, having a well- 
defined place among the judicial officials. 

By an act of 1798 the court was; first organized as to iis deiails. 
Heretofore, we have found no provision as to the number of Justices. 
The statute of 1798 defined this number to be the Chief Justice and 
two associate Justices, any one of whom might hold the Court. Its 
sessions were to be held four times a year at Trenton; that is, on 
the second Tuesday of May and November, the first Tuesday in 
September and last Tuesday in February, for a period not to exceed 
three weeks. Its jurisdiction was unlimited as to subject matter, 
both in civil and criminal cases, and to that there is no specific 
reference. When the cause was under three thousand dollars, it 
went to trial by jury before a Supreme court Justice appoinied to 
hear such a cause in the county in which it arose, but when such an 
issue was over that amount, it might be argued before the entire 
Supreme court, where the state was interested, or a party to the 
suit made a motion to that effect. There is no provision as to appeal, 
though without doubt the Court of Appeal could review an action 
brought before the Supreme court. As this tribunal remained prac- 
tically unaltered until 1844, we may leave it, for the time being, 
at this point. 

There remains one other court of civil common law jurisdiction, 
the Court of Appeals. It will be remembered that the final resort 
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of the colony was the Governor and his Council, and there was 
nothing said as to any money limit to such an appeal. Therefore 
any Supreme court issue could be carried before, though not from 
the lower courts. As the whole Colonial judicial system was adopted 
after the Constitution of 1776, the Court of Appeals was, of course, 
included, and the composition still consisced of the Governor and 
Council. The first statute in regard to it was passed in 1784, which 
simply ordained that the Court should hold two sessions annually, 
on the first Tuesday in November and the third Tuesday in May, 
and its place of meeting was to be at Trenton, unless the Legislature 
sat at some other place, and to continue until all cases were decided. 
By an act of 1791, a third term was added to be appointed by the 
Governor, and, in 1799, the latter was authorized to cal! a special 
session when necessary. 

In 1797 (Chapter 754), for the first time a legislative statute 
was enacted by which the Court of Appeals was authorized to hear 
all common law cases of error regardless of money limit, and in 
1799 (Chapter 819), it was directed to receive all appeals from the 
Court of Chancery in final and interlocutory decrees. Prior to 
1844 only one other act remains to be considered, passed February 
18, 1815, which regulated the fees in cases of appeal from Chancery 
and the Prerogative court, and permitied only such fees as were 
allowed by law in Chancery. 

We come now to the Criminal Courts. Only two of them need 
to be discussed at this point. 

The first is the Court of Quarter Sessions of the Peace. Let 
us recall for a moment what it was during its earlier history. By 
the act of 1675, passed by the General Ass2mbly of that year, one 
of the courts organized was the Court of Sessions, to consist of the 
Justices of the county with antunlimited civi! and criminal jurisdic- 
tion. It continued to hold its sessions under this act until 1707, 
when Cornbury reorganized the judicial system of the Colony. In 
his ordinance, the royal Governor made no reference to this court, but, 
as we have constant meniion of it, it is to be presumed that it con- 
tinued to sit under the old act during the period of New Jersey’s 
history as a royal province. It must have gradually lost its civil 
jurisdiction, for, when we hear of it again, it is entirely criminal 
in its nature. 

When New Jersey became a state, this Court of Quarter Sessions 
of the Peace, as it was now called, was adopted with*other ‘courts, 
and we find in 1794 (Chapter 494) an act of legislation completely 
organizing it. By this statute the court was to be composed of the 
Justices of the county or any three of them, and its jurisdiction 
extended to all offenses of an indictable nature which should be 
committed or attempted, provided that felonies, punishable by 
death, be iried in the Supreme court of Oyer and Terminer; and 
when such indictments were found in the Quarter Sessions, they were 
to be sent to the next session of the Supreme court. There was no 
provision for an appeal from the Quarter Sessions in this act. 

In 1798 (Chapter 715), it was provided that the Court should 
meet at the county seat of each county three times a year, the session 
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to last as long as necessary. By the act of February 2, 1818, a 
President was appointed to preside over the Common Pleas, Quarter 
Sessions and Orphans’ courts in the several counties. He was to 
be appointed for a term of five years with no more authority than any 
of the other judges; but this institution was a failure, and in 1820 
the act was repealed. In this state the Quarter Sessions of the 
Peace remained uncil 1844. 

The second Criminal court was the Court of Oyer and Terminer. 
Its origin extends far back into English history and consi3ced of 
commissions of Oyer and Terminer issued to che Justices of the 
King’s Bench to hear and determine all treasons, felonies and mis- 
demeanors. These Judges were commissioned to act as a Court of 
Over and Terminer and to hold a gencral gaol delivery, and che 
distinction between these two powers are of importance. The com- 
mission of Oyer and Terminer was to inquire, hear and determine; 
hence they could only try criminal: indicted by the grand jury at 
the same assize; whereas, by the general gaoi delivery they were 
directed to bring before them all prisoners, whether indicted or not 
who were confined in the jails, and zither order their indictment or 
to free them. 

There is no reference to this Court of Oyer and Terminer in 
the records of East Jersey, but in West Jersey an act was passed 
in 1693 organizing a Court of Oyer and Terminer, che Judge to be 
appoinied by the Governor. Although Cornbury was authorized to 
issue commissions of Oyer and Terminer by his instructions, yet there 
is no mention in his ordinance, or in the ordinance of any Governor 
of this institution, but such commissions were undoubtedly issued 
from time to time by the royal Governor. Without them the 
Justices of the Supreme court could have acted as Judges of Oyer 
and Terminer by their powers derived from the King’s Bench. At 
any rate we find that such commissions were recognized at the time 
that our state became independent, and must have been adopted 
with the other courts. The first statutory reference we find is in an 
act passed September 20, 1777, by which the Governor was directed 
to appoint, with the advice of his Council, by commission, Courts 
of Oyer and Terminer and General Gaol Delivery in the respective 
counties. The judges were to consist of the Justices of the Supreme 
court, assisted by the judges of the county where the trial was to be 
held, and the jurisdiction was that given to the English Judges of 
the King’s Bench and later held by Colonial judges. By act of 
1788 (Chapier 224), the Governor was authorized to make the 
appointment of such Justices by himself, and in 1794 (Chapter 797, 
sec. 17), the Oyer and Terminer was to be held at the same time as 
the Circuit court. 

In 1794(Chapter 497), was passed the act by which the com- 
missioners of Oyer and Terminer and General Gaol Delivery were 
constituted an independent court of record. The new tribunal 
was to consist of the Justices of the Supreme court and the Judges 
of the Common Pleas, of which any three could constitute a quorum, 
provided that one of the three was a Justice of the Supreme court. 
It was to meet at the same time and place as the Common Pleas 
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(changed as to the time of meeting of the Circuit court in a later act 
of the same year), and to last as long as it was necessary. Its 
jurisdiction was to extend to all crimes or offenses of an indictable 
or presentable nature, committed or attempted in the county where 
held, with authority to deliver the jails of all prisoners, and for this 
purpose could summon witnesses before it to indict such criminals 
as had not been indicted. It was also given the power of returning 
such indictments as could not be originaily tried before the Quarter 
Sessions and it authorized the latter to conduct the trial. 

In 1818, by an act appointing a President to preside over the 
Courts of Quarier Sessions, Common Pleas, and Orphans’ Court, 
it was enacted that this President, assisted by three Judges of the 
Common Pleas, might hold a Court of Oyer and Terminer and 
General Gaol Delivery in each county four times a year at the place 
of holding the Common Pleas and Quarter Sessions. But, as we 
have scen, this act wa3 repealed in 1820. By a siatute passed March 
11, 1841, the Courts of Oyer and Terminer and General Gaol Delivery 
were declared to be one court with the same powers as belonged to 
both courts, and in this condition it remained uniil after 1844. 

The remaining Criminal courts may be dismissed in a few words. 
The powers of a Justice of the Peace as to criminals remained 
unchanged as it had existed under the English common law, and in 
New Jersey through the Colonial days of New Jersey. That is, asa 
minisierial officer, he was a preserver of the peace generally, with 
authority to suppress riots and affrays, while as a judicial officer he 
was to take securities for the peace, apprehend all criminals and 
imprison them, or let them out on bail. 

The Court of Appeals had the power to pass finally upon all 
criminal cases, and could also:pardon all criminals under sentence. 





CHARGE TO GRAND JURY. 





(Essex Oyer and Terminer, Dec. 13, 1910.) 
The Fire Horror tn Newark—Not all Neglect Criminal. 

The High street factory fire in Newark in which so many lives 
were lost, has been under investigation by the Prosecutor of the 
Pleas. In the meantime Chief Justice Gummere laid down the law 
to the grand jury in the following charge; and, probably as a result 
of it, the jury found no one criminally responsible. 


GUMMERE, J.: Probably the most important duty you will 
be called upon to perform will be to investigate the causes of the 
disaster that resulted in the loss of so many lives in a fire at the 
factory building at the corner of Orange and High streets, November 
26. I can imagine few things more difficult than a calm and dis- 
passionate inquiry into circumstances where the tragedy was so 
shocking and when it would seem that the judgment of every one 
must be swayed by sympathy for those who have gone and those 
who are left in sorrow. 

But, as I have stated, your judgment should be the result of 
calm and dispassionate deliberation. You are not to seek out some- 
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body to be punished merely for the gratification of public sentiment. 
You are not to bring indictments unless the subjects of such indict- 
ments are guilty of having violated the criminal law. 

The law imposes upon every employer of labor the obligation 
of seeing that the lives of his employees are reasonably safe-guarded, 
and to see that they are not necessarily subjected to danger. 

When a man fails to so regard the welfare of his employees, and 
disaster befalls them, he’shall be responsible to them, and where 
death occurs, responsible to their relatives for negligence. But to 
make him criminally responsible, however, the degree of his neglect 
must be so great that you may say to him, ‘‘You have been reck- 
lessly careless.” 

Not every instance of neglect makesa man criminally rcesponsille. 
Sometimes it is difficult to say what an employer should do. Some- 
times it is not so difficult. Sometimes it is left to the judgment of 
reasonable men io determine what he should be required to do. 
Sometimes the Legislature lays down arbitrary rules for him to 
comply with. Whether they conflict with what would scem reasonable 
does not concern us. We must bow to th: law as the legislators 
mak:> it. 

The Legislature of the state has seen fit to regulate this matter. 
It has seen fit to say what shall be done in the equipment of factories 
where labor is employed for the protection of employees against the 
danger of the elements of disaster. It has specially provided for 
their protection against the clemeni of fire. 

The Chief Justice then quoted the statutory requirements resp2ct- 
ing the equipment of the building with proper safe-guards against 
fire, as provided in the factory law of 1904. He poinced out the 
requirement that there be one or more fire escapes where twenty-five 
or more persons are employed in a building above the third floor. He 
also read the provisions requiring the number of the windows to be 
connected with the fire escape and the balconies and called attention 
to the fact that the escapes are to be placed on buildings at the 
direction of the State Depariment of Labor. 

“The duty of affording this protection is placed upon the owner 
of the building,’’ continued the court. ‘If it were not that the 
Legislature had framed such provisions it would be for you to say 
what the employers ought to have done, and to say whether or not 
they did it. 

“But when the Legislature directs him what to do and when he 
complies with the mandate of the Legislature he cannot be charged 
with negligence except, if by the way of carrying on his business, 
he has taken away ihe proieciion to his employees that the law 
provides. 

“Ordinarily, if the requirements are complicd with, the employer 
could discharge his responsibility by saying thai he did all that the 
law required. But let us suppose that goods were packed against 
a window or windows were nailed down, or anything were done that 
made the fire escape unavailable, h2 could not excuse himself. Where 
the circumstances show that unusual danger existed, then compliance 
with the legislative mandate no longer releases from responsibility.” 
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IN RE HUDSON COUNTY COURT HOUSE INVESTIGATION 








Recently a complaint of freeholders of Hudson county was 
presented to the Justice of that county for an investigation into 
an alleged excessive cost of the new court-house. The question at 
once arose as to the petitioners entering into a bond to cover the 
costs. On this point the council of the complaining petitioners, Mr. 
Charles L. Carrick, received a letter from Mr. Justice Swayze, 
which was as follows: 

“It was noc my intention td» require you to give a bond to pay 
the expenses of the investigation whatever the result thereof might 
be. It is true that the second section of the act of 1907 may be so 
read as to require that the bond shall b> for the payment of the 
costs and expenditures of the investigation, and perhaps this might 
be held to mean that the petitioners should pay the costs regardless 
of the result, but such is not my construction of it. 

“The more natural construction is that the bond should be 
conditioned for the payment of the costs in case they ought not to be 
imposed upon the corporation under investigation pursuant to the 
first section. Such has been the practical construction under which 
petitioners gave bond, but were never called upon to pay anything. 

“My consiruction and practise gives effect to both the first 
section and second sections and as I said Saturday in open court, I 
think the intent of the Legislature was that in a contested case a 
bond should be required. I expressed Saturday my view that the 
petitioners were actuated by proper motives and by public spirit 
in their request for this investigation, but the matter assumed the 
character of a controversy between the Court House Commissioners, 
and the questions raised. involved more than the mere exercise cf my 
discretion, for chey invélved the questions whether the peticioners 
showed that moneys had been unlawfully expended (no corruption 
being alleged), whether the act was applicable to an investigation 
of the expenditures cf the Court House Commission alone, and whether 
the county of Hudson was the corporation whose expenditures were 
to be investigated. The result of that investigation might justify 
the imposition of the expenses upon the county of Hudson, but it 
might not, and even if the result should jusiify that course it might 
be finally held that the county of Hudson was not liable. 

“Under these circumstances I think the petitioners as an evidence 
of their good faith, ought t» be willing to enter into a reasonable 
bond in order that there might be no doubt that theexpenses necessarily 
incurred would be paid by some one, and I am very glad to know 
that the petitioners are willing to assume this burden if they have 
reason to believe that the investigation will be searching, expeditious 
an] reasonably economical. 

“TI should approve a bond conditioned for the payment of the 
costs and expenses in case it should be illegal or improper to impose 
those costs upon the county. It is possible that the amount which 
I stated was excessive. I was thinking at the time of the amount 
of the bond I had required at West New York, $2,000, which, as the 
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result proved, would have been inadequate if the case had not been a 
proper one to require the expenses to be paid by the municipality. 

“I am, of course, quite willing to hear any suggestions that may 
be made with reference to the amount, and also willing to hear any 
suggesiions that may be made as io the proper form of condition 
to be inserted in the bond in view of my construction of the statute. | 
I assure you that I have the highest appreciation of the character ‘ 
and public spirit of the petitioners and ai the hearing I announced | 
my decision that there should be an investigation. . | 

“The statute, in providing that the Justice of the Supreme 4 ( 
court may himself make the investigation, makes it manifest that q 1 
the invesiigation is a judicial one and musi be so conducted. There 
can, therefore, be no assumpiion in advance as to whether the 
expenditures investigated are unlawful or not. My decision that the a 
investigation be had simply adjudicated that a prima facie case was F 
made oui justifying such an invesiigation. f 

“The judicial nacure of the investigation has an important 
bearing in determining by whom it should be conducted, and was 
in my mind at the time of my decision as to who should conduct the 
invesiigation. Such an investigation should be searching, expeditious 
reasonably economical, and in my suggestion, I had all this in view. 
I am entirely willing to appoint a man residing in Hudson county or 
any other part of the state, if the parties interested can agree, and 
to hear the parties further on the subjecc in the event that no such 
agreement can be reached. 

“The suggestion I made was based upon the large experience 
and eminent place the gentleman suggested had held in the judicial 
system of this state. In my previous experience in making such 
appointments, I have invariably appointed some one not a resident 
of the corporation to be investigated, believing that more satisfactory 
results can be arrived at where the commissioner is removed from 
any possibility of interest in the subject he is appointed to inves- 
tigate.” 

There being some contention as to who should take the testi- 
mony, Mr. Justice Swayze decided he would take it himself. 
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PENNA. TUNNEL & TERMINAL R. R. CO. v. WEEHAWKEN. 
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(N. J. Board of Equalization of Taxes, Jan., 1911.) 


Assessments on Ratlroad Tunnel Property. 
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THE BOARD: This appeal brings before the Board for review 
assessments for the years 1905 to 1909, inclusive, on property of 
the Pennsylvania Tunnel & Terminal Railroad Company, in the 
taxing districts of Weehawken, North Bergen, West Hoboken, 
Kearny and Secaucus, in Hudson county. 

The assessments appealed from were imposed by the Hudson 
County Board of Taxation, upon complaint of the taxing districts 
involved, upon notice and after hearing, in accordance with the 
procedure outlined in Section 28 of the General Tax Act. The 
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action of the County Board was based upon its finding that the 
property in dispute had been omitted from the assessment made in 
the taxing districts named for the years 1905, 1906, 1907, 1908 
and 1909. 

The property thus found to have been omiited consisted of the 
improvements made upon the lands of the Tunnel Company upon 
which is constructed what is sometimes called the “Short Line.” 
This Short Line runs from Harrison, where it merges with the main 
line of the Pennsylvania Railroad, in an easterly direction through 
Hudson county to the Hudson river. It was built as a part of, or in 
connection with the tunnels through which the Pennsylvania Rail- 
road enters the City of New York. The lands acquired by the 
Tunnel Company for the purposes of this project were assessed 
locally and the taxes paid. 

An important question raised in these appeals is whether the 
statuiory authority upon which the Couniy Board relied in making 
the assessments complained of, confers upon that body power to 
assess omitted property without limitation as to time. 

There can be no doubt of the County Board’s right to add to 
the tax lists property omitted in the annual assessment next pre- 
ceding its aciion. In the case under review, the County Board 
took ihe position that its authority to assess omitted property 
extended back at least five years, or, as Counsel urged upon the 
argument, for any “‘reasonable”’ period. 

It is not necessary to pass upon this question, or the other 
incidental question, in view of the conclusions we have reached upon 
the more vital point in this case. In our judgment the proper deter- 
minaiion of this appeal is conclusively indicated by the decision of 
our Supreme court, afterwards affirmed by the Court of Errors and 
Appeals, in Jersey City v.,Board of Equalization of Taxes, 45 Vroom, 
382. In that case the court held in affirming an order of this Board, 
thai, ‘‘property owned by a railroad which is, with reasonable dili- 
gence, being put into a shape to be used for transportation purposes‘ 
with ihe inteniion to so employ ii as soon as the property is fit for 
such use, is assessable alone by the State Board of Assessors.” 

We are entirely satisfied from all the evidence in the case before 
us that the property sought to be assessed locally comes clearly 
within the scope of this ruling, and therefore is assessable only by 
the Siate Board of Assessors. 

We are unable to share the view advanced by counsel for 
appellees that the decision in Institute of Holy Angels v. Borough 
of Fort Lee, rendered recenily by the Supreme court (77 Atl. Rep. 
1035), overrules, by implication, the opinion we cite as our authority. 
In the Holy Angels cas> the question was wheiher a building intended 
for a charitable use, was, while in course of erection, exempt from 
taxation under section 3, paragraph 8, of the General Tax Act exempt- 
ing buildings ‘‘actually’’ used for charitable purposes. The court 
ruled that, in accordance with the plain language of the statute, 
“actual” charitable use was necessary to create the exemption, and 
not merely a proposed charitable use. The word “use’’ is not 30 
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qualified in the section exempting railroad property from local 
taxation. That section exempts from local taxation “‘all offices or 
franchises and all property used for railroad and canal purposes, the 
taxation of which is provided for by any other law of this state.” 

Moreover, the cases are not parallel for the reason that in one 
the question is whether the property is exempt from all taxation, 
and in the other whether the property is exempt from one kind of 
taxation because it is, from its nature, subject to another kind of 
taxation. The Supreme court has held, and the Court of Errors 
and Appeals has sustained that holding, that railroad property in 
the process of preparation for purposes of transportation is used for 
railroad purposes within the meaning of the provision exempting 
railroad property from local assessment and subjecting it to state 
assessment. That ruling is, in our judgment, absolutely undisturbed 
and unquesiioned by the later decision dealing with a different kind 
of exemption, of a different kind of property, under a different pro- 
vision of the Tax Act. 

With respect to the suggestion of counsel for the appellees that 
in deciding this case, this Board should bear in mind that there is 
no legislation whereunder th State Board of Assessors now has the 
right to levy an assessment for past years upon the property in 
question, it is hardly necessary to say that that fact, as was said 
by the Supreme court in the Jersey City case before cited, in refer- 
ence to a somewhat similar situation ‘‘cannot affect the question 
under discussion.’” That isa matter with which only the Legislature 
can, and, in our judgment, should deal. 

The assessments under review, for the reasons stated, should be 
cancelled. 


CROSHAW v. UNION TRANSPORTATION CO. 


(New Jersey Board of Public Utility Commissioners. Dec. 13, 1910.) 
Failure to Furnish Proper Transportation Facil ‘ties. 


In the matter of the complaint of Herman Croshaw and others 
against the Union Transportation Company alleging failure to 
furnish proper transportation facilities. 

THE BOARD: In this proceeding Herman Croshaw and 
others complain that for a long period of time prior to August 15, 
1910, The Union Transportation Company, operating the Pem- 
berton & Hightstown Railroad, received less than carload shipments 
of milk from the complainants at Wrightstown, New Jersey, and 
loaded the same, at its own expense, upon its baggage cars; and 
that since that date the Company has required the petitioners to 
load such shipments. The facts so alleged are admitted by the 
Company. 

The practice which formerly prevailed involves no element of 
unreasonableness. In Wholesale Fruit & Produce Ass’n v. A. T. & 
S. F. Ry. Co. 14 1. C. R. 411, the Interstate Commerce Commission, 
through Commissioner Prouty, said: ‘‘While there is every reason 
for holding that the shipper should load and unload freight handled 
as a strictly carload proposition, there may be many reasons why 
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with respect to commodities handled by the package, the carrier 
should load and unload, even though the rating applied may be the 
carload; and such we think has been the usual practice in the past. 

The continuance of the practice over a long period of time 
raises a presumption of reasonableness, and the burden is upon the 
company in justifying its discontinuance, to overcome the presump- 
tion. The company has failed to bear this burden. No testimony 
was adduced before the Board evidencing any change in conditions 
rendering the continuance of the practice unreasonable. 

The justification of the Company was based solely upon the 
contents of a notice to the following effect posted in its station: 
“Shippers will load the milk in baggage cars when required td do so,”’ 
and upon a proviso subject to which milk tickets are sold by it, 
as follows: ‘Subject to published regulations of the Company with 
reference to milk and cream traffic.” 

Passing by the vagueness of the notice, “shippers will load the 
milk in baggage cars when required to do 30,”’ giving as it does no 
notice of the circumstances under which such requirement will be 
made, and so leaving the determination of the requirement resting 
wholly in the arbitrary wi'l of the Company, it may be noticed that 
this “‘rule’’ was in effect apparently throughout the period that the 
practice continued, and that it was not invoked, so far as the evidence 
before the Board shows, until August 15, 1910, the dat2 of the total 
disconiinuance of the practice. 

The extent to which the discontiuance of the practice affects 
the patrons of the Company’s line of railway is indicated by the 
fact that the annual report of the Company to the Board for the 
year ending June 30, 1910, shows that its milk revenue (on passenger 
trains) aggregated $19,662.47 while its total freight revenue amounted 
to $23,982.38. 

The Board is satisfied that through the discontinuance of the 
practice that formerly prevailed at Wrightstown, New Jersey, under 
which the Union Transportation Company loaded, at its own expense, 
upon its baggage cars, milk there delivered to it for shipmeni, the 
Company now fails to furnish proper and adequate transportation 
facilities, and it therefore— 

ORDERS that said Company forthwith re-establish said prac- 
tice at said station. 


RAILROAD GRADE CROSSINGS. 








(New Jersey Board of Public Utility Commissioners, Dec. 27, i910.) 
Recommendation as to Warning Signs. 

In the matter of the removal of misleading crossing warning 
signs. 

THE BOARD: (Conference Recommendation, No. 1.) An 
inspection shows that the several lines of railway operating within 
the state in some instances provide protection at grade crossings 
during the summer season and withdraws the same at its close. 

Warning signs, giving notice of such protection, are posted at 
the crossings. These signs are, in some cases, permitted to remain 
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after the protection is withdrawn. Under these conditions, the 
signs are misleading, produce confusion, and are a source of danger. 

The Board recommends that all such signs be covered or removed 
during the period that the protection, of which they give notice, 
is not afforded. 





RAILROAD GRADE CROSSINGS. 





(New Jersey Board of Public Utility Commissioners, Dec. 27, 1910.) 


Recommendation as to Operation of Gates. 


In the matter of dismantling grade-crossing gates when not 
operated. 


THE BOARD: (Conference Recommendation, No. 2.) In- 
vescigation by the Inspectors of the Board shows that there are 
railroad grade crossings within the state protected by gates which 
are operated during part of the year only, and that these gat2s are 
permitted to continue in position during the season when they are 
not in operation. 

The maintenance of these gates in position when not operated 
creates a situation involving danger to those using these crossings, 
who may reasonably regard the fact that the gates are in position 
as an indication that they are in operation; the fact that they are 
up as an invitation to proceed and a sign that no train is approaching. 

The Board recommend that gates operated during part of the 
year only be dismantled as soon as practicable after the season during 
which they are operated closes. 


RAILROAD GRADE CROSSINGS. 


(New Jersey Board of Public Utility Commissioners, Jau. 10, rg11.) 
Constrnction of Statute. 


In the matter of the construction of Section 2, Chapter 189, of 
Laws of 1909, relating to protection at railroad grade crossings. 

THE BOARD: (Conference Ruling, No. 12.) Counsel for the 
Erie Railroad Company, in a pending proceeding, coniznds that 
under section 2, Chapter 189, Laws 1909, the power of the Board 
to order is confined to crossings wholly unprotec aad that the section 
is inapplicable where crossings are in some manner protecied and 
that in such cases the power of the Board is confined to receommenda- 
tion. 

The Board finds nothing in the section to justify this conten- 
tion, and— 

Rules, that whenever in a proceeding initiated in accordance 
therewith it appears to the satisfaction of the Board that conditions 
at the crossing complained of are such as to make it necessary for the 
protection of travel over the same, the Board possesses the power 
to order and direct the institution and maintenance of such reason- 
able protection as it may determine ‘the better security of human 
life and the public safety requires;”’ and it further— 
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Rules, that this power is possessed by it irrespective of whether 
at the time of complaint the crossing complained of is wholly unpro- 
tected or in some manner protected. 

Before the enactment of the statute under consideration Sec- 
tion 8 of Chapter 197 of the Laws of 1907 provided: ‘Said Board 
shall * * * hear and examine complaints touching crossings, 
abolition of grade crossings.” * * * (and shall make such recom- 
mendation as it may see fit. ) 

The power conferred by this state was that of recommendation. 
The statute of 1910, now under consideration, is amendatory of and 
supplemental to the siatute of 1907. It did not destroy the power 
of recommendation so conferred. In its tenth section it provides: 
“Nothing in this act shall be held to modify or repeal any of the 
provisions of the act to which this is an amendment and supplemeni, 
except in so far as such provisions are inconsistant with this act.” 

Supplementing the power of recommendation, it confers the 
power io order, when upon complaint by the Board of Chosen Free- 
holders of any county, the governing body of any township or munici- 
pality, or by twenty or more freeholders of any township or munici- 
pality, it shall appear to the Board that the conditions at a crossing 
complained of make it necessary for the protection of travel over 
the same, that the Board order and direct the erection and operation 
of gates, the stationing of a flagman, or the provision of other rea- 
sonable proteciion. 

The power to order so conferred upon it is in no wise made 
dependent upon whether the crossing is wholly unprotected, but is 
made to depend solely upon: 

(1) A complaint before the Board made either by a Board of 
Chosen Freeholders, the governing body of a township or munici- 
pality, or twenty or ‘more frecholders of a township or munici- 
pality, and 

(2) That it shall appear to the Board that the protection 
ordered, which must be reasonable, is necessary to the protection of 
travel over the crossing and requisit2 to “the protection of human 
life and public safety.”’ 





WASKIEWICZ v. PUBLIC SERVICE CO. 





(New Jersey Supreme Court, Dec. 1, 1910.) 
Negligence—Number of Witnesses— Refusal to Charge. 


Mrs. Waskiewicz, a widow, was thrown from the front of a 
car from which she was about to alight on August 15, 1907. She 
was then recurning from a visit to Jersey City to her home in Bloom- 
field. 

It appeared from the evidence that when the car reached 
Bloomfield Mrs. Waskiewicz signaled to the conductor to stop at 
Orange street. She then went to the front door, but as the car did 
not stop she gave a second signal to the conductor. While she was 
standing in the front of the car, with her hand on the door, it came 
to a sudden stop and she was thrown into the street. 
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The railway company mei this testimony with evidence indicat- 
ing that there was no unusual jerk of the car, but that the motor- 
man brought it to a siop in the usual way and that Mrs. Waskiewicz 
walked off after being told to wait until it had stopped. 

MINTURN, J.: Writing the opinion of the court, said, that if 
the situation presented by the company was true, it would indicate 
coniributory negligence. This being entirely a question of fact, it 
became important for the trial court to instruct the jury concerning 
the relative weight of iestimony when a request to that effect was 
presented in proper form. Such a request was presented, the Judge 
being asked to charge as follows: 

“While the jury is not to decide the case upon the number of 
witnesses upon one side or the other, yet where the witnesses have all 
the same chance for observaiion and are believed to be of equal 
responsibility then the number of witnesses on each side can be 
considered.”’ 

The court held that it was an error to refuse to make this charge 
to the jury. 


MATHIS v. LOW. 


(Before Mr. Justice Voorhees of N. J. Sup. Ct., Dec. 21, rg10.) 
Ballots Not Cast—Fraud After Election—Justices’ Dutz. 

On motion for issue of new certificate of election on recount of 
ballois for state senator in county of Ocean ai elcetion held November 
8, 1910. 

Messrs, Berry and Ruggins and Mr. E. G. C. Bleakly for moiion. 

Mr. I. W. Carmichael and Mr. William D. Edwards, contra. 

VOORHEES, J.: At the general election held on November 8, 
1910, in the county of Ocean, George C. Low was the regularly 
nominated Democratic candidate for state Senator, and Thomas A. 
Mathis the regularly nominated Republican candidate for that 
office. 

Within the time limited by the Election Act after such election, 
a petition was presented to me by Mathis, who had, according to 
the canvass and statements of the result of the election made by 
the boards of registry and clection of said county, failed of election. 

This petition set forth that such returns showed that throughout 
the entire county, George C. Low had received 2,572 votes, and 
Thomas A. Mathis 2,491 votes for the office of state Senator, result- 
ing upon the face of such returns in the election of George C. Low, 
by a majority of 81 votes. 

The petition further alleged the belief of the petitioner upon 
credible information that errors had been made by the election 
boards for the first and second districts of Lakewood township, and 
for the township of Dover in counting the ballots cast at said election. 
Besides setting forth alleged errors in the count of the Dover town- 
ship vote and that of the first district of Lakewood, the petition 
states “that 54 votes cast for your petitioner for state Senator 

* * * in the Second District * * * of Lakewood were erro- 
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neously counted and credited to George C. Low * * * That in all 
the election districts in counting the ballots, the head of the ticket 
only was called off, and the names of the persons balloted for were 
not read and that upon many of the tickets headed ‘‘Democratic 
Tickci,”” your peiitioner’s name was printed and pasied as the state 
Senaior from Ocean, and by reason of ihe failure to read all the 
names, many tickets were counied for George C. Low which ought 
to have been counted for your peiiiioner. * * * That in all of 
the above mentioned eleciion disiricis, the ballots were not inspected 
at all, as the member of the board of regisiry and election, who 
counted so rapidly that there were, ai all times, from four to six 
ballois lying upon the iable between ihe counier and the inspecior, 
and the inspecior did nothing except number and siring the ballots 
and envelopes.” 

The pciition then prayed for a recount of the ballots cast in the 
three above meniioned election disiricts. An order was made as 
prayed for, and ihe recount has been held. Ai ii the first district 
of Lakewood was first counied and the iownship of Dover secondly 
counied. The result at ihe terminaiion of the examinaiion of these 
two disiricis was praciically unchanged, being a net loss of but 
one voie for Low. 

The Second District of Lakewood was lasily taken up. The 
statemeni of the result of the eleciion for Senaior in this district gave 
Low 260 voices; gave Maihis 214 voices; Low’s majority 46 voies. 
The whole number of voies on ihe poll list were 487; rejected ballots 
10 toial 477. 

Upon opening the box, it was found that the ballots were upon 
two sirings. The first siring coniained ballots numbered from one 
to three hundred, consecutively; the second siring from three hundred 
and one to four hundred and cighiy-seven consecuiively. The first 
two hundred ballots showed that there was a difference of but five 
votes between the senatorial candidaics; of the third hundred, Low 
received 23 and Maihis 66. The first one hundred voies of the 
second string gave Low 53 voies and Mathis 36, a difference of 17; 
while of the last 87 votes of the siring, only 15 votes were counted 
for Low and 65 for Mathis. The apparent discrepancies in totals 
arise from rejected ballots and those otherwise not counted, but 
not varying the majorities more than three or four votes. The 
ballots last strung were mostly siraight tickets, without change by 
writing or paster, clean and folded alike. The two tally sheets 
which agree with each oiher show 100 straight Democratic tickets 
and sixty-two straight Republican tickets. 

From ithe contents of the box, the bunching of the Republican 
votes upon the latter part of each siring, from the tally sheets, and 
from the appearance of the ballots lastly strung upon each string, 
I am satisfied that the ballots counted under judicial direction were 
not the identical ballots cast at the election. 

The count of ballots contained in the ballot box of this district 
changes Low’s former majority of 46 to a majority for Mathis of 75, 
a change of 121 votes, sufficient to alter the result in the whole 


county. 
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If the recouné is the true count, then the result of the senatorial 
election is changed, and the certificate must be given by me to Mathis, 
the Republican candidate, thus revoking the former certificate now 
held by Low, the Democratic candidate. 

The question presented is, whether under the provision of the 
Election law authorizing and regulating a recount, any power resides 
in the Justice, under whose direciion it is made, excepi to issue a 
cercificate in favor of the person who has the majority of votes, 
regardless of any and ev2ry consideration. 

That the duties of the Justice are purely ministerial is too plain 
under our adjudications to be controveried. He may noi receive 
exiernal evidence that a fraud has been perpetrated; he cannoc try 
the rights of ihe pariies. The act s2ems to be designed for a second 
count of the ballots, in order to secure cercainty that they were 
originally counted correctly. The language is, ‘‘Whenever any 
candidate at any cleciion shall have reason to believe that an error 
has been made by any board of elections * * * in counting the 
voie or declaring the voice * * * whereby the result of such election 
has been changed, such candidate may apply,”’ etc. 

The express language of the act is that “a recount * * * of 
the voies’’ shall be publicly made, and if the result by such recount 
is changed, a certificate shall be issued ‘‘in favor of the party who 
shall be found to have received a majority of the votes cast at such 
election." 

It seems quite clear that the statute contemplates that the votes 
castat theelection must be counted again, and thac the ceriificate 
must issue to him who is found to have a majority of votes, so counted 
again, if those votes are found to have been cast at the election. In 
short the whole proceeding is founded upon the indeniity of the 
ballots originally cast and those which are counied for the second 
time under judicial guidance. 

I think it is manifest that, if it were admittedly the fact, that 
the ballots voted had been abstracted and others substituted, the 
duty of the Justice would be not to perpetuatez a fraud by certifying 
to the changed result upon a fraudulent basis. If upon recounting 
the contenis of a ballot box, it was found that all the votes had been 
cast for one candidate, the internal evidence of that box would show 
that ihe votes so counted were not the original ballots, and hence 
not a recount. These illustrations, unlikely as they are to occur, 
indicate that there is some duty in the recounting agency to deter-- 
mine that it is really a recount which is being made and not a count 
of ballots never before enumerated. 

Where shall the line be drawn? It seems to me where the 
internal evidence of the box indicates that the identity is lacking. 
Certainly in approaching a recount, the presumption is that the 
sworn officers of the law have done their duty and have declared a 
true return as the officers of the law have done their duty and have 
declared a true return as the result of their examination. This 
should stand until it is overturned. The original certificate is not 
to be shorn of its power until the recount has done so in the manner 
indictated by the act. Is there also a presumption that the original 
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ballots remain in the box, when the internal evidence points to the 
contrary? The very reason for holding the duties of the Justice to 
be merely ministerial is founded upon the premises that the votes are 
identical. There is no occasion to exercise judicial functions once 
this identity is established. Without that foundation, however, the 
entire scheme of the legislation is undermined, and its beneficent 
purpose to correct errors is made an agency to pervert right and 
perpetuate wrong. 

If the design of the statute is to correct errors made in the 
original count (Ruh v. Frambach 18 Vr. 85), that design cannot be 
accomplished if doubt exist whether the same ballots are recounted. 
To correct the measurement of a line, we would not be certified of 
its length by a second measurement by means of a discredited tape. 
Nor would an untested scale be employed in proving a given weight. 

The first recount act appears to have been passed in 1880 
(P. L. 1880, p. 229). It was made applicable to elections for members 
of the Senate and Assembly only. The wording of the act is sub- 
stantially like our present statute. It has one significant sentence, 
however. It reads: “If it shall appear upon such recount of the 
ballots cast at such election that an error,” etc. It also provides that 
a new certificate shall be issued ‘‘to the party who shall be found to 
have received a majority of the votes cast at such election.” 

The above act remained alone upon the statute book until 1895, 
with the exception of the act of 1890 hereafter noted. In that year 
(P. L. 1895, p. 659, Sec. 13), an amendment was passed, providing 
for a recount in behalf of any candidate for any office. The act seem 
to have been compulsory upon the Justice to grant the prayer of the 
petition. This act does not speak of the votes originally cast; it 
used the term recount, and provides that ‘‘on the conclusion of such 
recount, the said Justice shall certify the result thereof.’’ The present 
act, embodying the substantial provisions of the act of 1880 above 
referred to, first appeared in the Revision of 1898, by which all 
former acts were repealed, and it continues substantially unaltered 
to the present time. The specific reference to the original votes in 
the present act is significant, when we consider the history of legis- 
lative provisions for recounts. It seems, therefore, imperative, to 
determine what ballots were cast at the election; otherwise how can 
there be a finding of a majority of votes cast at the election? 

The power to do this must resid2 somewhere, and must be 
exercised. By necessary implication, I think it resides in the Justice 
supervising the proceeding to recount. He must decide, p2rhaps, 
not by means of witnesses or external evidence, but at least by the 
internal evidence presented by the box and its contents, whether he 
is counting the ballots cast at the election or not. If not, then it is 
not a recount, and he has not statutory authority to issue a certi- 
ficate unless he has found that the originally defeated candidate has 
in fact demonstrated, not the bare fact that there are at the time in 
the box a majority of votes for him, but that the votes then in the 
box are the same ballots which were originally cast for him at the 
election. Granted this identity of ballots, of course all other duties 
are ministerial. 
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The exact point raised in this case does not seem to have been 
directly considered in any of the adjudications of this court. In 
Ruh v. Frambach, 18 Vr. 85, the question arose whether a writ of 
prohibition should issue, preventing the granting of a certificate by a 
Justice of the Supreme couri, afier a recouni, but the court denied 
such writ. One of the grounds for the aciion sought was the refusal 
of the Justice to take evidence and inquire whether one of the ballot 
boxes had not been tampered with since the day of the election. 
That case had under consideraiion the act of 1880, supra. The 
court said: “Ii was found that in the haste usually attending the 
counting of votes on the night of the election by inexperienced clection 
officers, frequently occur, and this law was passed to provide for a 
careful recounting under the direction of the Justice of the Supreme 
court; not to ascertain and decide finally who was entiiled to the 
certificaie of clection.” 

The court further says that, “‘since ithe law of 1880, the certi- 
ficate of the county canvassers may be revoked by a Jusiice of the 
Supreme court, when he finds, upon a recount of the ballots cast, 
that an error has been made in the original count, sufficient to change 
the result.” 

This decision would scem to hold that the Jusiice’s duties are 
ministerial when they concern ihe recounting of the original ballots 
Casi. 


The next case is In re Margarum, 26 Vr. 12. That was a certi- 
fication by the Justice under the Act of May 28, 1890. (P. L. 1890, 


361, Sec. 52, at page 392.) The proceedings in that case were 
certified to the Supreme court for its advisory opinion, and it was 
there held that the Juscice, sitting as such, did not sit im curia, and 
hence it was decided that the Supreme court was not possessed of 
jurisdiction to give its advice, ard, therefore, declined to render the 
assistance thai had been requested of it. 

The next adjudication is Roberis v. Shafer, 34 Vr. 182, likewise 
considering ihe act of 1800, but in ihat case the court confined itself 
to a consideration of the validity of the cat, and concluded that the 
provision therein contained for an inquiry wichin the scope of the 
act was wholly ineflective and nugaiory, and while the case did not 
go to the consideration of the consticuiionality of the siatuie, it 
plainly indicated that that resuli would have been reached, if it 
had been necessary. 

I do not see thac this adjudication has scttled the preliminary 
and underlying quesiion which seems to inhere in the present general 
election law on this subject. 

The case of Kehoe v. Stagmeier, 41 Vr. 175 is next. That case 
has this significant expression: ‘The law do2s not contemplaic any 
certificate, unless some other person that the person holding the 
certificate of the canvassing board is shown to have received a majority 
of the votes cast. The prima facie character of the certificate of the 
canvassing board cannot be defeated by any condition except by a 
new certificate issued under the statute to som2 other person who 
has received a majority of the votes cast.”’ 
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Indirectly this last case would seem rather to give countenance 
to the idea that the identiiy of ihe ballots must be determined as a 
preliminary question in order ihai the new certificate shall have a 
proper foundation io resi upon. 

I shall, therefore, withold the certificate, on the ground thai the 
votes counted under my order are not the voies cast ac the election. 
If 1 have erred in this maiter and misinterpreted the statute, my 
error, | apprehend, may be corrected by mandamus to compel me to 
perform my ministerial duty, and issue a certificate in accordance 
with the apparent resule of the recount. I shal! be glad to co-operate 
with counsel, to secure in this manner a speedy and authoritative 
determination of this important matier. 


GOVERNME NT BY COMMISSION. 


Delegates from sixteen cities ary boroughs of this state met 
at Trenton on January 24, to consider the enactment of a law per- 
mitting government of certain municipalities by commission. The 
conference was called by the New Jersey Civics Association. The 
chief address was by Mr. John MacVicar, of Des Moines, Iowa, 
secreiary of the League of American Municipalities, who said, 
in pari: 

“We elect, in Des Moines, four councilmen and a mayor. Each 
petition must bear the names of twenty-five voters. The names of 
the candidates go on the primary ballots in alphabetical order. The 
two highest for mayor are put on the ballots for the general election. 
The cight highest for conacrne n are likewise placed on the general 
election ballot. The voters select four of the eight councilmanic 
candidates and one of the two mayoralty candidates, whose names 
are arranged as in the primary campaign, in alphabetical order. I 
know one man who had 25 names on his petition and who only 
secured 16 votes. The mayor is the superintendent of the depart- 
ment of public affairs, president of the council and acts in an advisory 
capacity. The council divides the government into four branches: 
Public safety, as, for instance, the fire department, the police depart- 
ment, ctc.; strects, finance and building construction. They appoint 
commissions to each de ‘partment, and are responsible hte - to 
the people for their appointees. Party lines are eliminated and 
ward lines cut no figure. 

“The municipal elections ar2 independent of che national election. 
The city elections are held in the spring. A surprise was sprung by 
our council, which posted notices that any city employee caught 
trying to influence votes would lose his position. The notice was 
respected. There has been a wonderful change for the better in our 
city. The merchants are less jealous of each other, and there is less 
suspicion. 

‘We have a sort of simplified form of civil service in making 
appointments to city positions. Three men are constituted a civil 
service commission to serve six years. The council is powerless to 
discharge this commission at will, as it is empowered in the cases of 
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other commissions appointed by it. Examinations are held and the 
lists are certified. 

“In Des Moines we found labor unions and college professors 
against commission government on the ground that such a form 
was undemocratic and un-represeniaiive. Strange to say, when the 
matter was put to the test, the laboring men did not stand against 
the new system in the city government. 

“We have been slow to understand that what is needed to 
secure results in city government is capacity to perform—to do 
‘things.’ Our business men have also failed to see that in their 
efforts to build an enterprising and prosperous city a municipal 
government can be made an important facior, though now it is 
usually a handicap. 

“It seems not to have occurred to our municipal reformers or 
legislators that what is needed to secure good results is to place or 
concentrate responsibility rather than to divide it by devising innum- 
erable ‘checks and balances.’ With such direct responsibility and 
power comes opportunity and it is my observation that many capable 
and earnest men have gone out of municipal office disheartened and 
almost discredited for lack of opportunity to make good. 

“You know that Pittsburg, that latest example of municipal 
depravity, has a longer and more binding oath of office and more 
‘checks and balances’ placed by law on her officials than any other 
city in the country, outside of Pennsylvania. 

“The most essential and fundamental feature of the commission 
form of government, as embodied in the charter of my home city 
of Des Moines, are the concentration of power and responsibility in 
a single body of five officials elected by the people of a united city, 
and the introduction of direct legislation through the initiative 
referendum and recall. 

“Among the many advantages of this simply and extremely 
democratic system are the shorter ballot, simplifying the election 
and enabling both the individual voter and the community as a 
whole to know just what they are doing in the polling booth; the 
unification of the city as a political organism and of the municipality 
as an expression of its political life; the creation of a new and better 
Civic spirit, which is also expressed in a quickened industrial and 
business activity, to the benefit of all; the elimination of partisan 
politics from the city’s business; the selection of municipal employees 
and minor officials by a responsible body having power to make 
the city’s civil list elastic, so that it contracts in stead of growing into 
an unvarying burden upon the public; the consequent elevation of 
municipal employment to the plane of merit and honor, instead of 
letting it fall to the level of inefficiency or graft; the payment of 
salaries calling for the practically undivided time and energy of the 
council or commission; the transaction of public business in both 
large and small affairs, without delay; a better quality of work both 
in the direct service of the city and in service performed by contract; 
and the retaining in the hands of the people of the entire power of 
both legislation and administration through the initiative, referendum 
and recall, thus putting the political machine, the objectionable 
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ward politician and the municipal boss out of business, and opening 
the door to every citizen who has the desire and the capacity to 
serve the city in office. 


‘““More than 100 cities in twenty-one different states have within 
less than three years adopted new charters along these lines, and 
several hundred additional cities are considering the adoption of 
like measures whenever the Legislatures will permit. 


“‘Whatever may be the merits or demerits of the Des Moines 
plan, it has brought results in Des Moines. To be specific, it has 
created a new, active and intelligent citizenship. The new spirit 
seems to pervade all kinds and conditions of our community. It 
seems to have made over our business men, business interests, and 
business organizations. Previous to the advent of the Des Moines 
plan, the community was divided againsc itself; and, in spite of the 
Biblical admonition as to the fat2 of a divided house, we marveled 
that, with all of our natural advantages, our city did not progress 
and prosper. We had an East and a West side of one river and a 
North and South side of another. We had a West Side School 
district and an East Side School district. We had _ seven 
wards and seven councilmen, besides two  councilmen-at-large, 
all serving for nominal salaries, a mayor, a board of public 
works named by the mayor and subject to the approval 
of the council, and separate boards in charge of the parks and 
the public library. 


“The hardest task of all was the changing of the leopard’s spots. 
The five commissioners or councilmen first elected under the Des 
Moines plan had previously held political offices, either city or 
county, and in the parlance of the horse trainer, had to be ‘broke’ 
to the new order of things. Our envious neighbors, the newspapers 
of Iowa outside of Des Moines, elevated their eyebrows when the 
result of the election was known. ‘The character of the men elected,’ 
said the Stoux City Journal, ‘precludes the possibility of the success 
of the plan.’ But within two years Sioux City, impressed with the 
results achieved in Des Moines under those men of only moderate 
abilities, adopted the same plan of government. Public opinion 
undertook the task of making over che politicians on th2 council. 
The newspapers and the people pledged support, but demanded 
service. The new government was organized and the duties appor- 
tioned. 


‘‘The board of public works already referred to was created upon 
the assumption that it was to be the adminsirative body of the city’s 
government, with entire charge of the streets and all public improve- 
ments, street lighting, street cleaning and making all purchases per- 
taining thereto. It was the intent of the law that the city council 
should act mainly as a legislative body, to approve contracts made 
by the board of public works and the city engineer, to pay the bills 
and pay rolls, to levy the taxes and to pass such ordinances as might 
from time to time be necessary. It was planned that the board of 
public works should be wholly independent politically of both the 
mayor and council; but, with that perversity peculiar to the workings 
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of municipal government, it found itself handicapped by political 
pressure from both. On the one hand it found itself under obliga- 
tions to the mayor for appointment and reappointment and on the 
other to the council for confirmation and for the funds with which 
to conduct the city’s work. 

“Modern labor-saving appliances have been added to the public 
works department and the former shiftless conduct, which was so 
clearly visible, has been replaced with a most efficient system, and 
no private contractor in Des Moines gets more faithful service from 
his workmen than docs the city of Des Moines. 

“An intelligent system of inspection has supplanted the inefficient 
inspectors of old. The payment of extras to contractors, formerly a 
common custom, is now unknown, and the contractor of public works 
has for the first time been given to understand that specifications 
have some bearing upon the quality of work required. 

“In all departments new schedules of work hours were posted 
and observed, and the habitue of the city hall, finding no one having 
time to entertain him, has abandoned thai resort as a loafing place. 


“Money formerly wasted has been conserved to prevent the 
annual deficit or used to repair neglected pavements and to increase 
the street cleaning funds, and the streets and alleys are for the first 
time actually cleaned. At the end of the first year of commission 
government, the general deficit of more than $100,000, in 1907, was 
turned into a surplus of $100,000 in 1908. Tax levies were revised 
downwards and public improvements multiplied. The city, for the 
first time, discounted the bills and collected interest from the banks 
on its daily balances. 

“These improvements were commented upon and the council 
encouraged. 

“The non-partisan feature of ihe Des Moines plan has aciually 
removed party politics from our municipal elections and our city 
employees are no longer used as the basis of party machines, for the 
city, county or state organizations. 

“This change has worked wonders in local politics. Our county 
and state political contests are tame affairs with the city organization 
removed. At our second election under the Des Moines plan, the 
city employecs were startled by the appearance of a notice promi- 
nently posted in every office in the city hail, which notice was directed 
to be posted by the council, notifying all city employees, that under 
the civil service rules they were not permitted to take any part in 
politics except to vote, and warning them that any infraction of 
this rule would render them liable to dismissal. The rules were 
strictly observed. 

“We have not work:d miracles and our acts have not been 
faultless. We have simply abolished an antiquated and complicated 
system that made it practically impossible for first-rate men to 
accomplish anything, and have installed a simpler system, under 
which it has become difficult for even second-rate men to avoid 
giving good service and themselves grow in efficiency and self-respect.” 
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The liability of a telegraph company for either actual or punitive 
damages for delay in transmission of a message, which is directly 
caused by a st ike of its employees, is denied i1 Sullivan v. Wesiern 


Union Telegraph Company, 82 S. C. 


(N.S.) 1214. 


569, 64 S. E. 752, 22 L. R. A. 


A coniract by a married man to convey a right of way over 
land owned and occupied by himself and family as a homesiead is 


held in Delisha v. Minneapolis, Si. 


27 L. 
wife. 


R. A. (N. 


A cause of action for personal i “ie te 


Hoicl & C. R. Co. (Miss.) 27 L. 


where by siatute it would 


That no equitable lien upon the fur 1d aris 
who undecriakes io protect his clieni’s inicrest under 
propervy 


De Winicr v. Thomas tD. | i C.) 37 Bai 


perceniage of the viaue of the 


A municipal corporation is he! di in Cc ollins v. 


P. R. & D. E. T. Co. (Minn.), 


693, to be void without the signature of his 


sis held in Wells v. Edwards 
A. (N. 5S.) 404, to be assignable: 


aveive the deai h of the person injured. 


es in favor of an attorney 
a will for a 
recovered is declared in 


R. A. (N. S.) 634. 


Philadelphia (Pa.) 


27 L. R. A. (N. S.) 9¢ 99, to be under no obligation io k ep its sid - 


walks safe for roller sk ating. 


The dying declaration of one injure ry by being siruck by a rail- 


road_ rain is held in Bion o v. 


Illinois C. 


R. Co. (La.) 27 L. R. A. 


(N.S.) 1030, no to be admissible in a civil aciion to recover damages 


therefor. 





A siatute requiring the members of a commission to be appointed 
fr »m ihe two domineni political parties is held in State ex rel. James v. 


Sargent (lowa) 27 L. R. A. 
special privileges or immuniiics. 


(N. S.) 749, 1 101 


io be void as graniing 


MISCELLANY. 


DECIDES AGAINST CHARLTON. 


Judge Rellstab, of the 


United 
Staics District Court, decided, on 
January 23, in the habeas corpus 
proceeding taken io prevent Por- 
ter Charlton from being extra- 
dited to Italy, to stand trial for 
the murder at Lake Como of his 
wife, against Charlion. The 
court has given time -to allow 
counsel to perfect an appeal to 
the United States supreme court 
and this means that the prisoner 
will remain in the Hudson county 


‘tell until he is either deported or 
set at liberiy. 
MRS. MARTIN GETS SEVEN YEARS. 
Last month we published much 
matier concerning the case of 
Mrs. Caroline B. Martin. Her 
counscl, later, entered a plea of 
non vult to the charge of man- 
slaughter, and Judge Ten Eyck, 
in the Essex court, sentenced her 
to seven years in the State prison. 
To the last Mrs. Martin protested 
her innocence. 
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OBITUARIES. 


EX-CHANCELLOR HENRY C. PITNEY. 


On January 10, ex-Chancellor 
Henry Cooper Pitney died at his 
residence on Maple avenue, Mor- 
ristown, of grippe, after an illness 
of about iwo weeks. 

Mr. Pitney was born on a farm 
near Morristown January 19, 
1827, so that he was almost 
eighty-three years of age. His 
father was Mahlon Piiney, after 
whom the present Chancellor was 
named. He attended a country 
school in the neighborhood, and 
subsequently was sent to a board- 
ing school in Plainfield. He then 
passed some four years upon his 
father’s farm, when he went to 
Princeton College, and graduated 
in 1848. The same College in 
1891 conferred upon him the 
degree of LL.D. 

Studying law with Ira C. 
Whitehead, of Morristown, a 


former Justice of the Supreme 
court, Mr. Pitney was admitted 
as attorney at the June term of 


the Supreme court, 1851, and 
one year later was made coun- 
selor. The following from the 
Newark Evening News gives a 
fair summary of subsequent 
evenis: 

“Then he opened an office. 
There was a round black table in 
the room, a few books and a 
kerosenz lamp. Here Mr. Pitney 
worked and waited for clients. 
He did not require any waiting- 
room, according to his own ac- 
count of his first year’s business. 

“But Mr. Pitney did not get 
discouraged. He saw young law- 
yers of his town forging ahead, 
notably the late Augustus W. 
Cutler and Alfred Mills. He was 
willing to wait and to spend his 
time in study. This, he declared 
later in life, made for success. 


“When in 1862 a prosecutor of 
the pleas for Morris county was 
to be sclected, Mr. Pitney re- 
ceived the appointment. He 
served for five years. During his 
term he convicted one murderer, 
Cacuelle, a Frenchman, who 
while intoxicated maimed his 
adult daughier and killed his 
wife. Cacuelle feigned insanity 
when he was placed on trial. He 
was defended by the late Jacob 
Vannaiia, who was at one time 
Attorney-General of the state. 

“Chancellor McGill appointed 
Mr. Pitney a Vice-Chancellor 
April 9, 1889. He was reap- 
poinied in 1896 and again in 1903. 
He was also one of the ten ad- 
visory masiers appointed by the 
late Chancellor Runyon. He re- 
tired from the bench in 1907, the 
eighteenth anniversary of his 
appointment and after his 80th 
birthday. In honor of this event 
the bench and bar of the state 
gave him a dinner in the Waldorf- 
Astoria, New York. Addresses 
were made by Governor J. Frank- 
lin Fort, then a Supreme court 
Justice; former Chancellor Wil- 
liam J. Magie, Vice-Chancellor 
Stevens, former Attorney-Gen- 
eral John W. Griggs and Judge 
Alton B. Parker, of New York. 

“‘Many notable cases came 
before him, among them being 
the tobacco merger case and the 
divorce suit of James B. Duke, 
president of the American To- 
bacco Company. 

“Marrying Miss Sarah Louisa 
Halstead, a daughter of Oliver 
Halstead, of Elizabeth, April 7, 
1853, Mr. Pitney erected a home 
in Maple avenue, where he lived 
until his death. He identified 
himself with the municipal and 
political affairs of the town and 
was active for a time on the Re- 
publican county committee. 
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“When the National Iron Bank 
was organized, in 1865, Mr. Pit- 
ney was made a director, and 
since 1896 had been its president, 
succeeding the late Hampion O. 
Marsh. He also was one of the 
organizers of the Morris County 
Savings Bank and was one of iis 
directors. 

“In 1870, in company with a 
number of associates, he bought 
the Morris aqueduct property, 
after che town had been given the 
opportunity to buy the waiter 
rights and had rejected it by a 
small vote. He was made presi- 
dent of the waier company and 
added to its holdings until today 
it is a valuable property. 

“Mr. Pitney was also one of the 
leading spirits in the Morristown 
Library and Lyceum and was one 
of iis trustees. He was a mem- 
ber of the Sons of the Revolution 
and of the Washington Associa- 


tion of New Jersey. 
“While practising law and on 


the bench, Mr. Pitney spent 
much time on his farm. He had 
as its manager the late John F. 
Yawger, who was one of the best 
agriculturists in the state, and the 
products from the place were 
widely sought. The farm is situ- 
ated on the Mendham road op- 
posite the large estate of former 
Governor Franklin Murphy. 

“After his retirement from the 
bench Mr. Pitney spent some of 
his time in his law office in the 
National Iron Bank building, 
hearing occasionally cases as 
special master, and made daily 
visits to his farm on the Mend- 
ham road. His wife died several 
years ago.” 

Mr. Pitney left seven children, 
who were at his bedside when he 
died: Mrs. Sarah Pitney John- 
son, Henry C. Pitney, Jr., Chan- 


cellor Mahlon Pitney, John O. H. 
Pitney, Frederick P. Pitney, Miss 
Mary Pitney and Mrs. Catherine 
Van Dusen, of Philadelphia. 

On January 14, the funeral 
services were held from the First 
Presbyterian church, Morris- 
town, being conducied by the 
pasior, Rev. William Russell Ben- 
nei, assisted by Rev. John Mac- 
naughtan, D.D., of the Ogden 
Memorial church of Chatham 
and formerly pastor of the Mor- 
ristown church. 

The church was filled with 
friends of Mr. Pitney, including 
many men of note from about the 
state. During the services the 
stores of the town were closed and 
flags were at half siaff in the park 
and on many public and private 
buildings. The pallbearers were 
Chief Jusiice William S. Gum- 
mere, Justice James J. Bergen, 
former Justice Bennett Van Syck- 
el, former Chancellor William 
J. Magie, Vice-Chancellor John 
R. Emery, Vice-Chancellor Fred- 
erick W. Stevens, Vice-Chancellor 
Eugene Stevenson, Vice-Chan- 
cellor James E. Howell, Amzi 
Dodd, formerly president of the 
Mutual Benefit Life Insurance 
company, of Newark; A. Pen- 
nington Whitehead, of New York; 
Gilbert Collins, of Jersey City; 
Alfred Mills, of Morristown; John 
L. Cadwalader, of New York; Dr. 
Stephen Pierson; Philander B. 
Pierson, president of the Morris 
County Savings bank; Robert D. 
Foote, vice-president of the Na- 
tional Iron bank, and John E. 
Taylor, president of the Library 
and Lyceum of Morristown. In- 
terment was in Evergreen ceme- 
tery. 

The Morris County Bar asso- 
ciation held a session in the 
morning, and, after listening to 
eulogistic remarks, adopted a 
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testimonial and resolutions as 


follows: 

“This meeting has been called 
by the officers of the Morris 
County Bar association asking 
the members of that association 
and all other members of the 
Morris Couniy Bar to meet here 
today and to take some action 
with reference to the death of the 
late Vice-Chancellor Henry Coo- 
per Pitney, who dicd in his home, 
in Morristown, on January 10, 
1911. He wasa native of Morris 
county, having been born at the 
old Pitney homestead, near 
Mendham, on January 19, 1827. 
During all his mature life he has 
retaincd the old home and was a 
constant visitor there. He has 
always seemed peculiarly a Mor- 
ris county man. He was ap- 
poinied Vice-Chancellor, and his 
term as such commenced from 
April 9, 1889. On January 19, 
1907, he completed his eightieth 
year and at thai time handed in 
his resignation to take effect on 
April 9, 1907. 

“The late Vice-Chancellor was 
a man of much abiliiy, a hard 
worker, having an intense desire 
to do what equity dictated in all 
cases that were brought before 
him. He had what has been 
named by him and others the 
rare quality of common sense. 
No judge of the Court of Chan- 
cery in this state has done more 
to advance the principles of 
modern equity than our late 
friend. In the Chancery court 
reports there are numerous cases 
argucd before and decided by him 
which show this. Upright and 
gencrous in every judicial thought 
and act, he announced the result 
of the trial in each case with a 
clearness and vigor that has 
attracted much attention. If 


afterward he found he had made 
an error he was strong enough and 
generous enough to admit it. 
When he resigned from the bench 
the Court of Chancery lost a 
greai equity judge. His loss as 
a citizen and as a public-spirited 
and efficient member of society 
will be greatly felt. Those who 
knew him best loved him most. 
His menial and moral vigor he 
did not lose until death came. 
He will be greatly missed. 

“Resolved, That we here ex- 
press our regard and affection for 
him and our deep sympathy for 
his family. No words can fully 
express the loss they have sus- 
tained. 

“Resolved, That a copy of this 
testimonial and of these resolu- 
tions be engrossed and seni to the 
family and that a request be 
made io ihe Morris couniy Cir- 
cuit court and ihe Court of Chan- 


cery to have a copy of these pro- 
ceedings eniered upon their re- 
speciive minuics.”’ 


JUDGE HENRY M. NEVIUS. 
Ex-Judge Henry Mariin Ne- 
vius, of Red Bank, died, January 
27, of paralysis. He was first 
stricken in April, 1909. He was 
in Salt Lake City at the time, 
supervising the preliminary de- 
tails of the national Grand Army 
encampment, which took place 
there shortly afterward. He had 
a second stroke the day after 
election, but virtually recovered, 
and was preparing to make a trip 
to Washington, D. C., two weeks 
before his death, when the third 
and fatal stroke siezed him. From 
that time his condition had been 
critical. For a week prior to his 
death he was only partly con- 
scious, but recognized his family 
almost to the last. 





MISCELLANY (3 


Mr. Nevius was born near 
Freehold, January 30, 1841. He 
received his carly cducation at 
the Freehold Instiiuie, and, grad- 
uating from there, went to Grand 
Rapids, Mich., where he studied 
law in the office of Russel A. Al- 
ger, later Secretary of War. Mr. 
Nevius enlisted at the outbreak 
of the Civil War, serving in Com- 
pany K, Lincoln Cavalry, offici- 
ally known as the First New 
York. Here he served until Jan- 
uary, 1863, when he was pro- 
motcd for gallantry, to the second 
licutenancy of Company D, Sev- 
enth Michigan Cavalry. 

In 1864 Mr. Nevius resigned 
his commission, but re-enlisted in 
Company D, Twenty-fifth New 
York Cavalry, in March, 1864. 
For bravery in the capture of 
Imboden, a Confederate, with 
Mosby’s Guerrillas, he was made 
first licutenant. In an engage- 
ment a short time later he was 


brevetted major by President Lin- 
coln. 

He 
county after the close of the war, 
being appointed a deputy revenue 


returned to Monmouth 


collector in 1865. After that for 
a short time he was an insurance 
collector, and then resumed his 
study of law in General Charles 
Haight’s law office. He was ad- 
mitted to the bar as an attorney 
in 1873, and as a counselor three 
years later, when he became a 
partner of former Senator John 
S. Applegaice. 

In 1883 Judge Nevius was 
elected commander of the Grand 
Army posts of New Jersey, and 
was re-elected the following year. 
He became a candidate for the 
State Senate in 1887 on the Re- 
publican ticket, and was elected, 
serving a full term, the last year of 
which, 1890, he was the presiding 
officer of that body. 


In 1888 he entered into a law 
partnership with Attorney-Gen- 
eral Edmund Wilson, at Red 
Bank, and practised until 1896, 
when, on March 2, Governor 
John W. Griggs appointed him 
Judge of the Circuit court. He 
was on the bench for seven years, 
and in 1904 became Prosecutor 
of the Pleas of Monmouth county, 
which office he held until October, 
1908. 

In 1909 he was elected Na- 
tional Commander of the Grand 
Army of the Republic, in which 
office he was active throughout 
his year’s term. He then re- 
turncd to the practice of law. His 
religious affiliations were with the 
Grace M. E. church of Red Bank. 

Ie is survived by a widow and 
daughter, Mrs. Kate T. Ely, wife 
of John E. Ely, of East Orange. 


HON. ROBERT ADRAIN. 

On January 30, ex-Senator 
Robert Adrain, of New Bruns- 
wick, died, of a complication of 
stomach and kidney troubles. 
He had been complaining for 
more than a year, but was not 
taken seriously ill until last 
August. He was confined to his 
bed while at his summer home in 
Spring Lake, but recovered suf- 
ciently to return home. He im- 
proved for a time, but the disease 
had such a hold upon him that 
he was unable to fight it off and 
gradually grew weaker. 

Mr. Adrain was born in New 
Brunswick, December 17, 1853, 
the son of Garnett Bowditch 
Adrain, a lawyer of that city; a 
member of the Thirty-fifth and 
Thrity-sixth Congresses, and an 
alumnus of Rutgers College. He 
was a grandson of Dr. Robert 
Adrain, a native of Ireland and 
the well-known mathematician of 
Rutgers and Columbia colleges 
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and the University of Pennsyl- 
vania. a 

Mr. Adrain was _ graduated 
from Rutgers College in 1873, 
read law with his father and was 
admitied to the Bar of New 
Jersey as an attorney in June, 
1876, and as a counselor in June, 
1885. As a Democrat he was 
elected state Senator of Middle- 
sex couniy in 1888, and re-elected 
in 1891. In January, 1890, he 
was appointed by Governor Ab- 
bett on the latter’s personal staff, 
with the rank of colonel. He 
served as prosecutor of Middlesex 
county. 

As President of the ‘‘rump” 
Senate, in 1891, Mr. Adrain 
gained a nation-wide reputation. 
The Senate stood eleven Republi- 
cans io ten Democrats, and a 
determined effort was made to 
keep the Republicans out of the 
organization session. Before the 


Republicans could squeeze into 
the Senate chamber the Demo- 
crats had selected Adrain as tem- 


porary chairman. Then the row 
began in earnest. The matter 
was finally taken into the courts, 
which decided against Mr. 
Adrain. 

Mr. Adrain was married to 
Miss Jennie, daughter of William 
Rowland, of New York. Besides 
his widow, two children survive, 
Robert Adrain, Jr., of New 
Brunswick, and Miss May Adrain 
of New York City. 


BOOK NOTICES, 


THE LAW DICTIONARY. By 
Henry Campbell Black, M.A. 
Second edition. St. Paul: West 
Publishing Co., 1910., Pp. 1314. 
This fine edition of Black’s 

Law Dictionary we regard as one 


of the most useful books which 
has appeared during the past 
year. The lawyer who does not 
have at his hand a law dictionary 
is minus one of the most im- 
portant tools of his profession. 
Unlike many of the older dic- 
tionaries of law, this gives refer- 
ences on almost every subject to 
cases where the definitions are 
confirmed. The print is excel- 
lent, and the table of abbrevia- 
tions at the end, citing almost 
every law book in existence, 
happily concludes a_ splendidly 
arranged volume. It ought to 
have a large and immediate sale. 


THE LAW AND PRACTICE 
OF BANKRUPTCY, under 
the National Bankruptcy Act 
of 1898. By W. Miller Collier. 
Eighth edition. With amend- 
ments and decisions to date by 
Frank B. Gilbert. Albany: 
Maithew Bender & Co. Igto. 
Pp. 1309. Price, $7.50. 

This eighth edition of ‘Collier 
on Bankruptcy” is printed in 
type which is good for weak eyes. 
The text of this work, as well as 
the footnotes, are voluminous 
and thorough, and the forms in 
bankruptcy, covering the last 200 
pages, amply provide for the 
practice. The new phases of the 
law of bankruptcy, which have 
been developed by decisions dur- 
ing recent years, have been ex- 
haustively treated, while the 
“General Orders” in bankruptcy 
have each been discussed by 
itself. 

There were important amend- 
ments to the bankruptcy laws 
passed in 1910, and this will be 
found complete in this work, 
with all decisions since rendered 
relating to them. 

We commend the book as ad- 
mirable in all respects. 





